
DNRC REPORT TO EQC
IJB.22 ADJUDICATION PROGRESS

September,20ll

Claims Examination Progress
- First benchmark 8.000 claims by 12-31-2006
- Second benchmark 19.000 claims by l2-31 -2008
- Third benchmark 3 I ,000 claims by 12-31 -2010
- Fourth Benchmark 44,000 claims by 12-31-2012
- Claims examined July 2005 thru July, 30 2071 48,530

- Claims examined by Purpose
o Irrigation
o Stock
o Domestic
o Other

10444 22%
27116 56%
6427 t3%
4s43 9%

48,530
Claims remaining to be examined 8r470

Summarv Reports to Water Court Date Issued
Union Creek (part of 76F)
Teton River (4lO)
Big Hole River (41D)
Tongue River, below hanging Woman Creek (42C)
Blackfoot River (76F)
Missouri River, from Holter Dam to Sun River (41QJ)
Tongue River, above Hanging Woman (428)
Pryor Creek (438)
Smith River (41J)
Beaver Creek (40M)
Flatwillow Creek (40B)
Milk River (40J)
Little Big Horn River (43O)
Big Muddy Creek (40R)
Missouri River, Sun River to Marias River (41Q)
Beaverhead River (4lB) *
Arrow Creek (41R)
Missouri River, from Marias River to Bullwacker Creek (4lT) *
Milk River above Fresno (40F)*

May 19,2005
August 15,2005
October 3l,2006
August 7,2007
August 14,2007
August 15,2007
December 5,2007
August 18, 2008
September 1,2008
September l, 2008
September I l, 2008
December 5, 2008
February 6,2009
April6,2009
June 16,2009
August 14,2009
October 23,2009
November 11,2009
April 15,2011

EQC
September 14,2011

Exhibit 8

(* basins not yet decreed)



Decrees Issued bv Water Court Date lssued Number of Claims
Teton River (41O)
Union Creek (part of 76F)
Big Hole River (41D)
Missouri River (41QJ)
Tongue River (42C)
Tongue River (428)
Forest Service Compact
BLM-Montana Compact
Beaver Creek (40M)
Big Muddy Creek (40R)
Pryor Creek (438)
Little Big Horn River (43O)

12t29t200s
3/r0t2006
4t612001
21612008
2/28/2008
2t28t2008
st19t2008
3t612009
3t20t2009
|2812010
2/2s12010
311712010

2,500
42

3,892
2,584
4,170
1,345

262
2

2,942
2,029
629
1,17 6

4,127
12,897
2,684
3,7l7
3,617
2r173

Missouri River from Sun River to Marias River (41Q) 512712010
Milk River between Fresno Res & Whitewater (40J)

Smith River (41J)
Blackfoot River (76F)
Flatwillow Creek (40B)
Arrow Creek (41R)

Above decrees scanned and available at:

6t24t20r0
12tr6t2010
2n0/2011
51512011

6123l20rr

http ://www. dnrc.mt. go v I wrdl w ater_rts/adj udicati on/default. asp



BASINS BY COMPLETION
DATE . DNRC WORK PLAN
2012

BASIN
COUNT BASIN NAME WORK STATUS

Estimated
Completion
Date

1 Flathead R below Flathead Lake (l6L\
Examination
complete IL 2009

2 Bis Horn R below Grevbull R (43P)
Summary Report
nendine 6 2012

3 Rosebud Creek (424)
Summary Report
pendins t2 2011

4 Shoshone River (43N)
Summary Report
pendins 10 20tl

5 Milk River above Fresno (40F)
Summary
Completed 4 2011

6 Flathead River (76LJ)
Examination in
Drosress 7 2013

7 Cut Bank River (4lL)
Summary Report
oendins 6 2012

8 St. Marv River (40T)
Summary Report
oendins lt 20tl

9 Yellowstone R below Powder R (42M)
Examination in
Drogress 8 2012

10 Red Rock River (4lA)
Examination in
progress J 2012

11 Peoples Creek (401)
Summary Report
pendins 9 2011

12 Two Medicine River (4lM)
Summary Report
nendins 8 2013

13 Marias River (41P)
Examination in
Drosress l0 2013

14
Missouri R between Bullwacker &
Musselshell (40EJ)

Examination in
Drogress 12 20t2

15 Bitterroot R, E side (76HA)
Examination in
progress 6 2015

16 Frenchman Creek Re-Examination (40L)
Summary Report
nendins 7 2014

District Court Enforcement Actions
2005 season completed water court assistance for 23 streams
2006 season completed water court assistance for 23 streams
2007 season completed water court assistance for 26 streams
2008 season completed water court assistance for 32 streams
2009 season completed water court assistance for 36 streams
2010 season completed water court assistance for 38 streams
2011 season completed water court assistance for 38 streams
Automated indexes are now in use



Post Decree Assistance (Julv 201l)
Case tlpe case count work hours
Certified case
8s-2-248
Case
General assist

Operating Costs
Personnel Services

Total
Budget

Billine Svstem
108,000 bills mailed Dec 27,2005
Estimated revenue generated $6.2
Revenue received ss.2r7

7

7

0
290
442.5
319

Total hours 1,051.5

Post Decree assistance primarily involves working with claimants and the Water Court to help
resolve issue remarks on water rights. This ctssistance is generated through the on motion process (85-2-
248) and objections by water users resulting in a case. Assistance includes meeting with claimants,
conductingfield investigations, mapping, and providing recommendcttions and technical reports
pertaining to individual cases. In addition, assistance is requested by the Water Court to help with
certified cases before and after the initial decree phase. Unique requests to help the Water Court resolve
specific cases such as large basin mapping projects, and other technical requests fall within the general
assistance category.

Expenses
YTD FY 2012: $ 10,849.10

$ 71.884.59
$ 82,,733.69

$ 2,141,331

million
million

Appeals
5,089 Appeals received
5089 appeals resolved to date (1121 denied, 3l 13 resolved with fee correction, 855
cancelled)

HB39 Automate Ownership updates (effective Julv 1. 2008)
-Contract is finalized and Tyler lnc is developing the program for DOR to pass thru new
property owner names to DNRC for updating water right records.
-Geocodes were loaded into DNRC database in June 2008.
-State-wide ownership update export to DNRC was received 12-4-2009.
-The department has completed the initial data scrubbing and geocode validation due
June 2010.
-Department staff continue to validate water right geocodes for property transfers
that occurred from November 2010 thru July 2011.
-In 2010, 3,821 ownerships were updated involving 9,460 water rights
-In 2011,4,476 ownerships were updated involving ll,l74 water rights.

Adiudication Transition Plan
-The adjudication transition plan was completed summer of 20ll as identified in the
legislative audit report. This plan identifies potential resources needed beyond 2015.



WnrnR Counr
An.lunrcarroN PRocRnss RnpoRT To run EQC (aNu WlrnR Por,rcv lNrnRrrr

Conlnrrrrnn) runsulnr ro $ 85-2-28l,MCA
Submitted by C. Bruce Loble, Chief Water Judge

As of August 19,,2011

The Water Court is continuing to work through its inventory of water right claims that
have unresolved objections, issue remarks, motions to amend, and claims certified to the Water
Court by the DNRC or District Courts. The Water Court is primarily working on water right
claims in the followins basins:

Basin Sources Claims
in

Decree

Remaining
Claims to
Resolve

408 Flatwillow Creek
(Public Meeting Sept 6, 201 I - Winnett)

3,677 Dccrec issucd 5/5/201 I

Objcction Dcadlinc is
| 1/t /201 |

40H Big Sandy Creek 797 31

40J Milk River Between Fresno Reservoir & Whitewater
Creek

12,891 Decree issued 6/2412010
Counterobjcction
Dcadlinc is l0/l | /201 |

40M Beaver Creek, Tributary of Milk River 2,942 1,103

400 Milk River Below Whitewater Creek 3,306 296

40R Big Muddy Creek 2,029 7r0

4lD Bis Hole River 3,892 1,386

4lI Missouri River upstream of Holter Dam 5,1 68 211

4tJ Smith River 2,719 Dccrcc issucd
12/16/2010 Extended
Objcction Dcadlinc is
9112/20t I

41K Sun River 2,856 103

4ro Teton River 2,541 319

4tQ Missouri River from Sun River to Marias River 4,127 Dccrcc issucd 5127 /2010
Noticc of Intent to
Appear Anticipated
Dcadlinc ll/l/2011

41QJ Missouri River from Holter Dam to Sun River 2,584 30s

4lR Arrow Creek 2,779 Decree issued 6/23/201 |

Objcction Dcadlinc
t2/20/20t I

42B Tongue River above & including Hanging Woman Creek 1,345 260



42C Tongue River below Hanging Woman Creek 4,710 988

42KJ Yellowstone River between Bighom and Tongue Rivers 4,767 255

434 Shields River 3,395 109

438 Yellowstone River above & includine Bridser Creek 4,860 315

43F, Pyror Creek
(Public meeting in Hardin & Billings on August 30, 201 l)

629 Decree issued 2/2120 | 0

Notic€ of Intent to Appear

Deadline is 9/26120 I I

430 Little Bighorn River
(Public meeting in Hardin & Billings on August 30, 201 I )

7,17 6 Dccree issucd 3/3/2010
Noticc of Intcnt to
Appear Deadline is
I 0/03/20 I I

43Q Yellowstone River between Clarks Fork Yellowstone
and Bighorn Rivers

2,473 104

76F Blackfoot River 3,711 Dccrcc issucd 2/l0l2Ol I

Extended Objcction
Dcadline ll17l20ll

76HF Bitterroot River - Westside Subbasin 3,774 138

United States Forest Service - Montana Compact - Several Objections Still Pending -

Discovery and Pre-hearing Deadlines, and December 5-6,2011 Missoula hearing dates have

been set.

United States Bureau of Land Management - Montana Compact - Compact Approved June

29,2071

Although the Water Court has completed most of its review of the current Summary

Reports (basically draft decrees), it will not be issuing any new decrees for a few months.

Following the issuance of the last several decrees, the United States filed an increasing number

of general objections contending some of the claims examination has been deficient. The Water

Court is in the process of requesting some additional checks and standards to be run on

prospective decrees and anticipates ordering a more detailed examination of claim ownership

issues on Indian Reservations.
In 2010, decrees were issued in the Pryor Creek (43E) and the Little Bighorn River (43O)

basins. Many of the claims in these basins are within the boundaries of the Crow Reservation.

The Crow Tribe and/or the United States Bureau of Indian Affairs have filed objections to almost

every claim on the Little Bighorn River and to a sizable number on Pryor Creek. A significant

number of the tribal objections involve Section 2 of the 1920 Crow Allotment Act. Many water

users, including tribal and non-tribal water users, have filed motions to dismiss and motions for
sanctions against the Tribe and its attorney. The Water Court has consolidated these motions into

two cases for early resolution.
Pursuant to the request of Senator Brenden, the Water Adjudication Advisory Committee

is examining options concerning claims which were "exempt" from the filing requirements of the

1979 legislation (SB 76) which created the statewide water rights adjudication effort. Senator

Brenden has requested the Advisory Committee to report its review to the EQC. The Advisory
Committee has met twice and is scheduled to meet again on September 19,2071.



The 201I Legislature increased the Water Court staff by 3.5 FTEs to be phased in over
the 2013 fiscal biennium. It is anticipated that a half time administrative FTE (deputy clerk) will
begin in September 201l; a new Water Master in January 2012; and a new law clerk and

Associate Water Judge in July 2012. Applications for the Associate Water Judge will likely be

advertised in January 2012.
On June 23,2011, the Montana Supreme Court reversed the Water Court's earlier

decision which held that Montana Trout Unlimited did not have standing or "good cause" to
challenge water right claims in the Big Hole River basin decree. Montana Trout Unlimited v.

Beaverhead Water Company, et al.,20l I MT 151. The Supreme Court, Chief Justice McGrath
authoring the majority opinion, concluded that "there is no statutory or regulatory restriction on

who is entitled to file an objection to a claim . . . ." and MTU "has a sufficient ownership interest
in water or its use to demonstrate 'good cause' to require the Water Court to hold a hearing or
hearings on it objections under 5 85-2-223, MCA." MfUn23 andl34.

Justice Nelson agreed MTU had standing, but he disagreed with the Majority's broad
construction of $ 85-2-233(lxb), MCA. He thought it would have been better to "hold that a

demonstrated interest in the use of the water, coupled with a personal and concrete injury
resulting from the decree, is necessary to establish 'good cause' under the statute." MTU at flfl 65

and 66. He said the majority opinion "effectively reads the 'good cause' requirement out of the

statutory scheme" and that the "Court has transformed the adjudication of water rights into a

broad public participation process - a result not contemplated by the statutory scheme." MTU at

fllTse -60.
Justice Rice dissented and would have affirmed the Water Court decision. He agreed

with Justice Nelson's interpretation that the majority opinion "broadly opened the Water Court
to a public participation process which was not intended under the statutes." MTU at\73.ln
addressing the dissenting views, Chief Justice McGrath asserted that the Court's "interpretation
of $ 85-2-233, MCA, does not render the word 'ownership' meaningless or expand the right to be

heard on an objection to a preliminary decree to every person in the State of Montana. Rather, it
is consistent with the statute as a whole and with the intent of the Legislature in developing a

comprehensive water rights adjudication process." MTU at fl 35.
Although it is too soon to know what effect the MTU decision will have on Montana's

statewide water rights adjudication, the decision has the potential of broadening the participation
and number of possible objectors. However, the practical effect of the decision will probably be

less than one might expect. The speed and intensity of the adjudication effort, jump started by
the 2005 Legislature, is rapidly accelerating. As the number of active decrees increases over the

next few years, the pace of litigation will intensify even more. The Water Court anticipates the

number of claims requiring active attention will triple within the next few years. Therefore,
becoming significantly involved in this process will require a relentless and constant attention to
Water Court deadlines and other details. Any person or organization seeking to participate in the

adjudication of water rights on many claims or on a broad scale will likely need to maintain a
well trained and busy professional staff for many years in order to do so.
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